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BRENDA MOCDY WHI NERY (# 010677)
United States Trustee
District of Arizona

RI CHARD J. CUELLAR (#W 01006631)
At t orney Advi sor

P. 0. Box 36170

Phoeni x, Arizona 85067-6170
(602) 640-2100

IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF ARI ZONA

In re: Chapter 11
BCE WEST, L.P., et al., Case No. B-98-12547- ECF- CGC
t hr ough

Case No. B-98-12570- ECF- CGC

OBJECTI ON OF UNI TED STATES
TRUSTEE TO MOTI ON FOR
AUTHORI TY TO OBTAI N CREDI T AND
| NCUR DEBT SECURED BY SENI OR
LI ENS

Debt ors.

The United States Trustee for the District of Arizona
hereby objects to the Debtors’ Mtion for Authority to Cbtain
Credit and I ncur Debt Secured by Senior Liens [the “Mtion”] for
the foll owi ng reasons.

The Interim and proposed Final Oder Approving Post-
petition Financing, which is Exhibit “A” [“Exhibit ‘A”] attached
to the above referenced Mdtion, provides for a “carve-out” in the
ampunt of $3.5 million for paynent of fees and expenses, wth

certain exceptions, incurred by Debtors’ counsel and counsel for
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the Oficial Commttee of Unsecured Creditors. See Exhibit “A’
page 11, paragraph 9 to page 12 attached to the Motion.

One of the exceptions to the paynent of professional fees
in the carve-out provision is that the funds shall not be used to
prosecute or otherw se pursue any pre-petition or post-petition
clainms or causes of action against the 1996 Lessor, pre-petition
revol ver agent, pre-petition revolver |lenders, pre-petition
liquidity agent, pre-petition liquidity |enders, common coll ateral
agent or their respective affiliates, or agents or lenders or their
respective affiliates.

By so restricting paynents to the Debtors’ counsel and
creditors’ conmttee counsel, the post-petition |ender seeks to
control not only the Debtors’ actions, but also the actions of the
Oficial Conmttee of Unsecured Creditors. Froma public policy
standpoint, such limtations on the use of funds |oaned to the
Debtors post-petition are inappropriate and constitute overreaching
by the post-petition |lender, particularly when one considers the
Debtors’ inability to obtain financing el sewhere. Consequently,
it should not be approved by the Court.

Sections 361 and 364 of the Bankruptcy Code provide
sufficient protection for post-petition |enders. In fact, the
| enders herein are receiving a super-priority lien for a revolving
line of credit up to $70 million in cases where the assets have a
book val ue of $1.8 billion.

In essence, the Debtors’ hands are tied because of the
need for financing. Debtors’ counsel nust abide by their client’s

deci si ons concerning the objectives of representation. See ER 1. 2.
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The decision in these cases to agree to the limtations referred
to above was nmade under econom c duress.

In effect, the post-petition lender is interfering with
the attorney/client relationship that exists anong both the Debtors
and Debtors’ counsel, and the Oficial Commttee of Unsecured
Creditors and its counsel. It is attenpting to direct the scope
of the representation provided to the Debtors and the commttee.
This situation may violate Ethical Rule 5.4(c), which provides that
“A lawer shall not permt a person who . . . pays the |lawer to
render legal services for another to direct or regulate the
| awyer’ s professional judgnment in rendering such | egal services.”
The | enders’ counsel has indicated that it does not wish to fund
litigation against itself. | f use of the carved-out funds for
litigation against the lenders 1is considered funding that
litigation, as opposed to nerely a loan to the Debtors to
reasonably use as necessary as Debtors in Possession, ER 5.4(c) may
very well be applicable.

The ER 5.4(c) argunent is stronger when one considers the
limtations placed on the legal representation provided to the
commttee, an entity that had no ability to participate in the
negotiations l|leading to the proposed post-petition financing
agr eenent .

VWHEREFORE, the United States Trustee respectfully
requests that the Court deny the Mdtion for Authority to Cbtain
Credit and I ncur Debt Secured by Senior Liens to the extent that
t he use of the carve-out funds shall not be used to prosecute or

ot herwi se pursue any pre-petition or post-petition clains or causes
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of action against the 1996 Lessor, pre-petition revolver agent,
pre-petition revolver |lenders, pre-petition liquidity agent, pre-
petition liquidity lenders, common collateral agent or their
respective affiliates, or agents or lenders or their respective
affiliates.
RESPECTFULLY SUBM TTED this 21st day of October, 1998.

BRENDA MOCDY VMHI NERY

United States Trustee

District of Arizona

\ s\

RI CHARD J. CUELLAR
At t orney Advi sor

Copi es of the fore90|n% nalled this
21°" day of Cctober

Randol ph J. Hai nes H. Rey Stroube, 111
Lewi s and Roca AKi n, nE Strauss, Hauer &
40 N. Central Avenue Feld L.L.P
Phoeni x, AZ 85004- 4429 711 Louisiana, Ste. 1900
Houst on, TX 77002
Donal d Gaf f ney Thomas J. Sal erno
Snell & Wlner L.L.P. 88U|re Sanders & Denpsey, LLP
One Arizona Center 40 N. Central, #2700

Phoeni x, AZ 85004- 0001 Phoeni x, AZ 85004




